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Abstract

The expansion of artificial intelligence (Al) in political communication has transformed the ways in
which political actors interact with citizens, enabling the automated generation of personalized mes-
sages and the massive dissemination of information through digital networks. This dynamic has con-
tributed to the spread of fake news and polarizing content, weakening public debate and fostering the
reproduction of hate speech, particularly against historically vulnerable groups such as migrants, wo-
men, and sexual minorities. Cases such as Cambridge Analytica reveal how the intensive use of personal
data can manipulate political preferences, while inter-American jurisprudence —as in Azul Rojas Marin
v. Peru— has begun to relate hate speech with structural prejudice-based violence. In this context, it is
increasingly urgent to reconsider the role of law in addressing expressions that, under the guise of free
speech, perpetuate exclusion and discrimination. This article analyzes the issue from a comparative
legal perspective, examining regulatory frameworks such as those of Germany and Spain, and assessing
the regulatory gaps within the Chilean legal system. It concludes that an effective response requires clear
and proportionate regulation aimed at protecting fundamental rights without resorting to censorship.
The study proposes normative criteria for legitimate state intervention that combines reasonable sanc-
tions with preventive and educational measures, thereby strengthening democratic deliberation.
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Resumen

La expansion de la inteligencia artificial (IA) en la comunicacion politica ha transformado las formas en
que los actores politicos interactiian con la ciudadania, facilitando la generacion automatizada de mensa-
jes personalizados y la difusion masiva de informacion en redes digitales. Esta dindamica ha contribuido a
la propagacion de noticias falsas y contenidos polarizantes, debilitando el debate publico y favoreciendo
la reproduccion de discursos de odio, especialmente contra colectivos historicamente vulnerables como
personas migrantes, mujeres y disidencias sexuales. Casos como Cambridge Analytica evidencian como
el uso intensivo de datos personales puede manipular preferencias politicas, mientras que la jurispruden-
cia interamericana —como en Azul Rojas Marin vs. Per— ha comenzado a vincular los discursos de
odio con la violencia estructural por prejuicio. En este escenario, se hace cada vez mas urgente repensar
el rol del derecho frente a expresiones que, bajo la apariencia de libertad de expresion, reproducen
exclusiones y discriminacion. El articulo analiza esta problematica desde una perspectiva juridico-com-
parada, examinando experiencias normativas como las de Alemania y Espaifia, y evaluando los vacios
regulatorios del sistema chileno. Se concluye que una respuesta eficaz requiere una regulacion clara y
proporcionada, orientada a proteger los derechos fundamentales sin recurrir a mecanismos de censura.
La investigacion propone criterios normativos para una intervencion estatal legitima que combine san-
ciones razonables con medidas preventivas y educativas, fortaleciendo asi la deliberacion democratica.

Palabras clave
Inteligencia artificial, discursos de odio, libertad de expresion, comunicacion politica, derechos funda-
mentales, democracia deliberativa, derecho penal, autoritarismo digital.

Introduction

The use of artificial intelligence (Al) in political communication has res-
haped the ways in which political actors interact with citizens, enabling the
automated generation of personalized messages, the circulation of hyper-
segmented content, and the amplification of polarizing narratives. Far from
being neutral, this technological transformation has also facilitated the proli-
feration of hate speech in digital environments, especially against historically
vulnerable groups such as migrants, women, and sexual dissidents.

The rise of Al-mediated discriminatory expressions raises fundamental
legal tensions between freedom of expression and the state’s duty to protect
equality, human dignity, and democratic deliberation. In this context, the
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question that guides this work is: how should the law respond to hate speech
amplified by artificial intelligence in political contexts, without compromi-
sing freedom of expression?

The main hypothesis argues that the absence of adequate regulation crea-
tes a regulatory gap that allows messages harmful to democratic coexistence
to circulate with impunity. It is therefore important to rethink the regulatory
margins of state intervention, overcoming both the risk of inaction and the
punitive overreaction.

This article addresses the problem from a legal-dogmatic and compara-
tive perspective, examining the legal treatment of hate speech in Chile, Ger-
many, and Spain, as well as the standards of the inter-American human rights
system. Based on this, a set of normative criteria is proposed to address this
phenomenon in a legitimate and proportionate way, in accordance with the
principles of democratic constitutionalism.

Materials and method

This study uses a legal-dogmatic methodology, rooted in the tradition of
constitutional and criminal law, aimed at identifying, interpreting, and sys-
tematizing norms, principles, and categories relevant to the legal treatment
of hate speech in digital environments. As Pereznieto Castro (2020) says,
this dogmatic approach allows evaluating the internal coherence of the legal
system through the structuring principles of criminal law, such as legality,
harmfulness, and culpability, which is especially useful for analyzing the le-
gitimate limits of ius puniendi in the face of harmful communications. The
approach is based on the recognition of hate speech as a controversial legal
category, whose definition, limits, and control mechanisms require rigorous
normative foundations based on positive law and fundamental rights.

However, as Castillo Morales (2019) warns, the object of criminal law
cannot be analyzed in isolation or in a purely formal way. As it is an instru-
ment of social control, its study requires the integration of social, cultural,
and political dimensions that go beyond classical dogma. Hence, the author
proposes a comparative and interdisciplinary methodology that strengthens
the scientific nature of criminal dogma and avoids its technical-formal gap,
allowing for a critical evaluation of the legitimacy of punitive power and its
suitability for democratic ends. For this reason, a comparative approach is
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used, focusing on the legal systems of Germany and Spain. The choice of these
systems is justified both by their belonging to the continental legal tradition
(based on codification and guarantees) and by their regulatory and jurispru-
dential experience in the area of freedom of expression and the punishment
of hate speech. Germany offers a robust model with criteria of proportionality
and exceptional application of criminal law; Spain, on the other hand, has a
broader and more controversial criminal offense, subject to doctrinal deba-
te about its limits. This comparison allows us to identify alternative regula-
tory models that illustrate the risks and virtues of different legal strategies.

The regulatory comparison allows us to respond directly to the second
and third specific objectives of the study, related to the evaluation of interna-
tional standards and the formulation of legal criteria for legitimate and pro-
portionate state intervention.

The comparison criteria focus on three analytical dimensions:

* The criminal classification of hate speech and its substantive limits
(typical elements, protected legal rights, degrees of harm).

»  The proportionality and effectiveness of state control mechanisms
(criminal, administrative, and educational).

*  The potential impact on the exercise of fundamental rights, particu-
larly freedom of expression and the principle of equality.

Similarly, the study covers both current legislation and relevant legislative
proposals between 2010 and 2025, as well as recent national and internatio-
nal case law. In the case of Chile, Article 31 of Law No. 19,733, legislative
bulletins on hate speech and denialism, and their articulation (or lack the-
reof) with the principle of minimal intervention in criminal law are analyzed.

The work integrates an interdisciplinary operational framework that arti-
culates legal tools with contributions from political theory (deliberative de-
mocracy), digital communication (algorithmic virilization, post-truth), and
legal sociology (structures of discrimination). These perspectives allow us
to problematize the contemporary digital context and its effects on the struc-
turing function of legal language in a democracy.

The primary sources analyzed include constitutional norms, criminal laws,
bills, and national, inter-American, and European jurisprudence. A doctrinal
and jurisprudential content analysis was used, employing coding matrices
that allowed categorizing the levels of regulatory intervention, intensity of
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discourse, condition of the affected group, and nature of the state response.
The doctrinal and jurisprudential selection is based on criteria of thematic
relevance, topicality, and reference in academic and legislative debates. Se-
condary sources, such as institutional reports, academic articles, and recent
empirical studies are used for illustrative and contextual purposes, without
aspiring to statistical representativeness, but with analytical value to enrich
the legal analysis.

This approach allows us to respond to the objectives of the study: to
identify regulatory gaps, evaluate relevant regulatory standards, and propose
applicable legal criteria for legitimate state intervention against hate speech
in digital environments, particularly in the Chilean context.

Results

This study has identified relevant findings that are organized into three
levels: (1) conceptual-doctrinal results; (2) results derived from comparative
legal analysis; and (3) propositional results oriented toward normative crite-
ria for legitimate state intervention.

Doctrinal findings: normative challenges of digital hate

* Regulatory gaps in the face of the emergence of artificial intelligen-
ce (Al): Al acts as a catalyst for hate speech in digital environments,
generating a form of symbolic violence that violates fundamental
rights such as informational self-determination, equality, political
participation, and human dignity. The absence of specific regulation
regarding content generated or amplified by Al leaves a critical legal
gap in current legal systems.

»  Structural impact of digital hate: it has been observed that hate speech
is no longer limited to direct incitement to violence, but operates as
a normalized mechanism of exclusion and stigmatization, especia-
lly against migrants, women, and sexual dissidents. This discourse
affects the effective exercise of democratic judgment, favoring forms
of “digital authoritarianism by design”.
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Comparative findings: contrast between Germany,
Spain, and Chile

The main elements are systematized using a comparative matrix focused
on three variables:

human dignity

speech against
“ideology”

Dimension . q
sl Germany Spain Chile
§130 StGB (incitement fnrg isrrll Orecclz’s :mad Art. 31 Law 19.733:
Criminal to hatred), defined with . P . weak administrative
. . .. . wording, includes .
classification restrictive criteria linked to offense; no specific

criminal offense

State control and
role of platforms

NetzDG: requires platforms
to remove content

within short timeframes;
combination of criminal and
administrative penalties

Passive role of
platforms; no specific
law on algorithmic
moderation

No regulation of
platforms or rules on
Al or the viralization of
digital hate

Impact on
fundamental rights

Guarantee-based model;
proportionality and
protection of dignity over
hate are prioritized

Doctrinal criticism
for ambiguity and
legal uncertainty;
risk of over-
criminalization

High risk of impunity;
low effectiveness of
the legal framework
to protect vulnerable
groups

This comparative analysis shows that the German model offers a reaso-
nable balance between punishment and guarantees, while the Spanish mo-
del presents risks of punitive ambiguity. Chile, on the other hand, exhibits a

worrying regulatory gap.

Propositional results: regulatory criteria for state intervention

Based on the analysis carried out, the following regulatory criteria are
proposed, aimed at legitimate and proportional regulation of hate speech in
digital environments:

1. Differentiation by severity of speech (proposed typology):
»  High severity: direct incitement to violence, justification of cri-
mes against humanity: criminal response.
* Intermediate severity: misinformation with stigmatizing inten-
tion, indirect incitement: administrative response.
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* Low severity: non-systematic offensive expressions: education-
al/preventive response.
2. Limitation of the use of criminal law to the principle of ultima ratio:
e Only applicable when there is objective evidence of real and
imminent risk to the fundamental rights of vulnerable groups.
3. Need for reforms to the Chilean framework:
¢ Reformulation of Article 31 of Law No. 19,733.
* Incorporation of an autonomous and limited criminal offense
(based on odium dictum).
» Regulation of the role of digital platforms, with obligations for
transparent algorithmic moderation.
4. Inclusion of the principle of informational self-determination as a
structural guarantee.
*  Especially in relation to the use of personal data for automated
political segmentation without consent.
5. Comprehensive state intervention:
* Combination of proportional sanctions, educational measures,
and public policies for digital literacy, without prior censorship
or democratic regression.

Conclusions and discussion

Political campaigns and deliberative deterioration
in digital contexts

Contemporary political communication is characterized by a radical trans-
formation of the traditional dynamics of interaction between political actors,
the media, and citizens, based on the incorporation of digital technologies,
artificial intelligence, and big data analysis (Mota, 2023). Indeed, artificial
intelligence (AI) has profoundly transformed political communication in
election campaigns, especially by intervening in the production, personaliza-
tion, and dissemination of political discourse. This transformation, as Ama-
ya and Cueva (2025) assert, responds to the use of algorithms that allow for
audience segmentation and the generation of highly personalized messages,
which redefines the interaction between political actors and citizens (pp. 3-4).
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Al enables massive data processing and predictive capabilities that di-
rectly influence strategic campaign decision-making (Torres et al., 2024, p.
84). Among other things, this translates into the traceability of campaigns,
the detection of fake news, and the emotional manipulation of the electorate
(Abrego and Flores, 2021, p. 6).

Abrego and Flores cite what happened in Mexico as a paradigmatic case of
the use of technologies—especially artificial intelligence (Al) and big data—for
political purposes, highlighting their potential to manipulate information and
control voters through what they call algorithmic governmentality. This form
of power is based on the massive collection of personal data, often without con-
sent, to profile, segment, and condition social and political behaviors for the be-
nefit of governments and corporations (Abrego and Flores, 2021, pp. 213-216).

Valdez et al. (2023) point out that the most relevant mechanisms for
manipulating political campaigns and conditioning the electoral behavior
of citizens are the use of “bots” and fake profiles, which can replicate mes-
sages, position trends on social networks, and attack opposing candidates,
creating the illusion of social consensus or rejection (Valdez et al., 2023, p.
33). Likewise, Al allows for the mass analysis of data from social media and
other platforms to develop psychographic profiles of voters, as evidenced in
the Cambridge Analytica case, where electoral preferences were manipulated
based on the analysis of data obtained without consent (p. 31).

Added to this is the use of generative Al (GenAl) to create falsified visual
content—such as war images or deepfakes—that distort the public’s percep-
tion of reality (Rubio et al., 2024, p. 7; De Ré¢, 2024, p. 12; Valdez et al., p.
34; Alkiviadou, 2023).

This phenomenon raises serious ethical and legal implications. First, it
affects the principle of informational self-determination, recognized by va-
rious international human rights standards. Second, it undermines the prin-
ciple of electoral transparency and the right to receive accurate information,
which are essential elements in a deliberative democracy. Finally, the lack of
control over these technologies creates a regulatory gap that can enable forms
of covert digital authoritarianism, as will be discussed below.

The principle of informational self-determination

The principle of informational self-determination guarantees individuals
control over their personal data, allowing them to decide freely and in an
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informed way what information can be processed, by whom, and for what
purposes. It arises as a legal response to the risks of massive and automated
data processing in digital environments mediated by artificial intelligence
(AI), where individuals are reduced to objects of algorithmic analysis (Bo-
nilla, 2022, pp. 288-289).

This principle, recognized by the German Federal Constitutional Court in
its 1983 census ruling (Volkszéhlungsurteil), has been incorporated into inter-
national instruments such as the European Union’s General Data Protection
Regulation (GDPR) and the Council of Europe’s Convention 108+, which
impose obligations on states to ensure transparency, informed consent, and
control over the use of personal data (Alvarez Bujan, 2023; Bonilla, 2022).

In the context of political campaigns, the use of Al and micro-segmen-
tation systems allows large volumes of data to be collected and processed
without informed consent, seriously affecting this right. As Amaya and Cue-
va (2025) warn, citizens become targets of persuasive strategies designed on
the basis of their profiles, which undermines privacy, freedom of information,
and voting autonomy (pp. 5-6).

Furthermore, the same mechanisms that enable political manipulation
facilitate the spread of hate speech directed against historically vulnerable
groups. This reality requires understanding informational self-determination
as part of a network of guarantees designed to protect not only individual
privacy, but also dignity, equality, and democratic deliberation. In the face
of these threats, it is necessary to move toward regulatory frameworks that
recognize the structural value of this principle and allow for the sanctioning
of expressions that, due to their intensity and effects, are incompatible with
a democracy that respects human rights.

Electoral transparency and the right to accurate information

Electoral transparency is a structural condition of democratic constitutio-
nalism, ensuring that the electoral process is conducted under clear rules, with
equal access to information and effective oversight of the actors involved. In
digital environments, this requirement takes on a new dimension in the face
of the opacity of algorithms, the massive personalization of content, and the
circulation of false information. As Serra (2023) points out, transparency in
contexts of algorithmic governance must be understood as an active princi-
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ple, which imposes on public and private actors the obligation to disclose the
criteria, sources, and effects of their automated decisions.

This principle is linked to the right to accurate information, understood as
access to relevant, pluralistic, and unmanipulated information, a condition for
exercising informed and deliberative citizenship. The proliferation of political
disinformation—enhanced by the use of Al—violates this right, distorts the
electoral debate, and erodes public trust. In this context, transparency must
be extended to digital platforms, whose algorithms act as invisible filters
that define what users see, amplifying polarizing or discriminatory content.

Both the UN Human Rights Committee and the IACHR Special Rappor-
teur for Freedom of Expression have emphasized that states must adopt mea-
sures to ensure the transparency of digital processes that affect freedom of
expression, without resorting to forms of censorship. This includes the duty
to regulate digital political advertising, algorithmic moderation mechanisms,
and the use of personal data in electoral campaigns.

Thus, electoral transparency in the digital age is not limited to traditio-
nal accountability, but it requires regulatory mechanisms that make visible
what currently operates in an opaque and automated way, affecting demo-
cratic quality and the equal exercise of political rights.

Reflections on covert digital authoritarianism and post-truth

Digital authoritarianism refers to the systematic use of technologies to
monitor, manipulate, or repress the population, not only by authoritarian re-
gimes, but also in democracies and technology companies when they ope-
rate systems without accountability, creating “authoritarianism by design”
(G’sell, 2025, pp. 3-5).

In this environment, disinformation becomes a tool of symbolic control.
Lafont (2025) warns that the proliferation of manipulative content weakens
the minimum conditions for democratic deliberation and installs echo cham-
bers and algorithmic segmentation that undermine discursive pluralism. When
citizens cannot distinguish whether the messages they receive come from fe-
llow citizens or malicious actors, public trust and the legitimacy of the de-
mocratic system are eroded (Lafont, 2025, pp. 20-22). From the perspective
of constitutional state theory, this prevents the rational recognition of norms,
a requirement for the democratic validity of collective decisions. Therefore,
strengthening reliable deliberate spaces—such as mini-publics or citizen as-
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semblies—is not only an ethical need but also a condition for the survival of
democracy (Lafont, 2025, pp. 26-28).

Added to this structural threat is the phenomenon of post-truth, which,
according to Astudillo (2023), seeks to install distorted convictions as if they
were true, affecting not only freedom of expression but also the possibility
of exercising it in a critical and informed manner (pp. 403, 415). This ins-
trumentalization of informational pluralism weakens democratic debate and,
in contexts of stigmatization, legitimizes intolerant discourse and discrimi-
natory practices, especially against migrants and sexual dissidents (pp. 417-
418). Even rights such as public health can be compromised, as demonstra-
ted by the spread of anti-vaccine discourse without scientific basis (p. 418).

In this scenario of information manipulation and deliberative deterio-
ration, hate speech becomes particularly dangerous. Digital platforms have
facilitated its circulation and legitimization under the rhetoric of freedom of
expression, even though they reinforce structures of exclusion and symbolic
violence. As the links between post-truth and digital authoritarianism show,
the problem is no longer just the falsity of the content or the opacity of its
origin, but its ability to reproduce dynamics of structural discrimination. It
is therefore urgent to address its regulation not as censorship, but as a pro-
portionate and necessary response to safeguard the dignity and fundamental
rights of vulnerable groups.

Freedom of expression and hate speech in comparative terms:
an approach to the inter-American and European human
rights systems

In contemporary digital environments, hate speech has become a struc-
tural threat to human dignity, equality, and democratic pluralism, affecting
historically vulnerable groups such as women, migrants, and sexual dissi-
dents particularly intensely.

Although there is no single legal definition, international organizations
and doctrinal studies describe it as any expression that incites or justifies
violence, discrimination, or stigmatization on the basis of identity characte-
ristics. On social media, this discourse takes explicit and subtle forms, it is
amplified by algorithms, and distorts public opinion, undermining democra-
tic deliberation and reinforcing structural prejudices. Its proliferation has had
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varying effects, from victims leaving digital platforms to the normalization
of patriarchal narratives in school settings. All of this highlights the urgent
need for regulatory and social responses that combine proportional regula-
tion, responsible moderation, and citizen education in digital environments
(Alkiviadou, 2023; Prabhu and Seethalakshmi, 2025; Sibrian et al., 2024;
Marolla et al., 2024; Sanchez et al., 2023).

The regulation of hate speech presents a fundamental dilemma: on the
one hand, the state’s responsibility to protect human dignity, peaceful coe-
xistence, and democracy, based on constitutional principles of equality and
non-discrimination; on the other, the need to safeguard freedom of expres-
sion, which prohibits prior censorship and limits the regulation of the content
of expression (Abramovich, 2022, pp. 88, 89).

The Inter-American Human Rights System (IAHRS) has developed a doc-
trine on freedom of expression that is characterized by its broad scope and
an approach considered “hyperprotective” and would include the freedom to
“seek, receive, and communicate ideas of all kinds” (Jacoby, 2020, p. 149).

In Advisory Opinion 5/85, the Inter-American Court of Human Rights
(hereinafter TACHR), in interpreting Article 13 of the American Convention
on Human Rights (hereinafter ACHR), recognized that freedom of expression
has a dual dimension. The individual dimension refers to the right of each
person to express their opinions and disseminate their thoughts by any means,
and the social dimension is linked to its instrumental function for the exchan-
ge of ideas and information, and for mass communication between people.

It is crucial that both dimensions be guaranteed simultaneously. The Spe-
cial Rapporteur for Freedom of Expression (RELE-OEA, 2004) has empha-
sized that “one cannot undermine one of them by invoking the preservation
of the other as justification,” which differentiates this model from the prin-
ciple of balancing that predominates in the European system.

Jacoby (2020) adds that a fundamental pillar of freedom of expression in
the inter-American human rights system is the prohibition of prior censorship,
contained in Article 13.2 of the American Convention on Human Rights. The
exercise of this right cannot be subject to prior censorship, except in specifi-
cally defined situations and under very strict conditions. Instead, the system
favors a regime of subsequent responsibilities. These responsibilities must
be expressly established by law, be necessary to ensure respect for the rights
or reputation of third parties, or to protect national security, public order, or
public health and morals (Jacoby, 2020, pp. 150-154).
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Additionally, Article 13.5 of the ACHR explicitly refers to hate speech,
prohibiting “any propaganda in favor of war and any advocacy of national,
racial, or religious hatred that constitutes incitement to violence or any other
similar illegal action against any person or group of people, for any reason,
including those of race, color, religion, language, or national origin”.

Abramovich (2022) points out that from the interpretation of these norms
by the Rapporteur and the Inter-American Court, a classification of hate speech
emerges to determine the levels of state interference, distinguishing between
unprotected speech, protected speech, and specially protected speech.

The European model, and specifically the jurisprudence of the European
Court of Human Rights (ECHR), on the other hand, assumes that there is a
continuum between the expression of speech and the infringement of fun-
damental rights, which justifies the limitation of speech as a direct form of
protection of those rights. This model seeks a balance, weighing freedom
of expression and other fundamental rights, as well as public values such as
peace and social coexistence (Rodriguez Zepeda, 2018, p. 47).

Abramovich argues that the ECHR recognizes the need to punish and
prevent all forms of expression that spread, incite, promote, or justify hatred
based on intolerance. To determine the levels of state interference and the
type of responsibility, the ECHR and Recommendation CM/Rec(2022)16 of
the Committee of Ministers to member states on combating hate speech es-
tablish a series of factors for assessing the seriousness of hate speech, such
as the content of the speech, the political and spatial context, the speaker’s
intention, the speaker’s role or status in society, the way in which the ex-
pression is disseminated or amplified, the capacity of the expression to cause
harmful consequences, and the nature and size of the audience (Recommen-
dation CM/Rec(2022)16, para. 32).

Unlike the European model, the Inter-American Human Rights System
(IAHR) has not developed such an explicit and in-depth doctrine on hate
speech, but has instead favored mechanisms of subsequent accountability
(Jacoby, 2020, p. 150). However, a key ruling in which the Inter-American
Court specifically referred to the nature of hate speech in relation to violence
was in the case of Azul Rojas Marin et al. vs. Peru. In this ruling, the Inter-
American Court of Human Rights deepened its understanding of prejudice-
based violence, especially against LGBTI people, linking it directly to hate
speech, since, in the Court’s opinion, “this violence, fueled by hate speech,
can lead to hate crimes” (CIDH, 2020, para. 93).
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In this case, the Inter-American Court determined that strong prejudices
against the LGBTI population existed and persist in Peruvian society, often
leading to violence, including by state agents, and that violence against LGB-
TI people has a symbolic purpose: to communicate a message of exclusion
or subordination to a specific group (CIDH, 2020, paras. 50-93). The Court
concludes that regarding these situations, the State has a positive obligation
to adopt measures to reverse or change existing discriminatory situations in
its societies and to exercise special protection against the actions of third par-
ties who, with its tolerance or acquiescence, violate the rights of vulnerable
groups (CIDH, 2020, para. 89).

For its part, the RELE actively promotes non-punitive mechanisms and
comprehensive public policies, focusing instead on alternatives to criminal
law, such as the development of public policies and the creation of govern-
ment commissions or committees to monitor them, promoting awareness and
training, and ensuring that any legal restrictions are clear, precise, and propor-
tionate, avoiding vagueness that could lead to abuse (Jacoby, 2020, p. 161).

Despite the disparity in criteria between the Inter-American Human Rights
System, which favors a subsequent protection approach and emphatically re-
jects prior censorship, and the European model, which allows for the advance
limitation of speech as a mechanism for direct protection against intolerance,
both systems recognize the harmful potential of hate speech when it reinfor-
ces structures of discrimination and exclusion. As the Inter-American Court
of Human Rights has stated in the case of Azul Rojas Marin vs. Peru, this
type of expression not only reflects persistent social prejudices, but can also
directly influence the commission of hate crimes, especially against histori-
cally vulnerable groups (CIDH, 2020, para. 93). Therefore, beyond doctrinal
differences regarding the weighing of interests or subsequent liability, it is
essential to move toward substantive regulation of hate speech, particularly
the one that affects vulnerable groups. This regulation must balance the pro-
tection of freedom of expression with the need to guarantee conditions of
equality and dignity, preventing discriminatory narratives from continuing to
operate as normalized mechanisms of symbolic violence, social exclusion, and
legitimization of intolerance. In this context, both the Inter-American Court
of Human Rights and the European Court of Human Rights have agreed that
states have a positive obligation to prevent and punish such expressions when
their content, context, or impact can translate into real or symbolic attacks
that threaten democratic coexistence and fundamental human rights.
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The challenge of punishing hate: effectiveness
and limits of criminal law in Germany and Spain

Valdés (2021, pp. 35-47) points out that, although the use of criminal law
to limit freedom of expression is generally viewed with suspicion, there is
a widespread rejection toward hate speech and an acceptance of its criminal
punishment in many contemporary legal systems. In legal systems such as
those of Germany, France, Italy, and Austria, human dignity plays a leading
role, allowing criminal sanctions against expressions that constitute a direct
attack on it or on the constitutional order. These systems are described as
“militant” because they exclude certain expressions due to their content and
the potential danger they pose, beyond any real danger. They share a sensiti-
vity to protecting fundamental legal rights, such as public order (understood
as public peace) and human dignity, even with criminal law as ultima ratio
(Valdés, 2021, p. 47).

However, Valdés emphasizes that any restriction on freedom of expression
poses a risk to democratic order and individual rights. For conduct to be pro-
hibited and criminally punished, it must seriously affect legal rights, making
criminally punishable expressions or statements as very specific exceptions;
the general rule is that freedom of expression cannot be restricted criminally.

Germany has one of the most robust legislations in Europe in this area.
In Germany, hate speech is classified in the Criminal Code (Strafgesetzbuch,
StGB), particularly in §§ 130 and 185-187.

§130 StGB, entitled Volksverhetzung (incitement to popular hatred), cri-
minally punishes anyone who incites hatred against parts of the population or
calls for violence or arbitrary measures against them, as well as anyone who
violates human dignity through insults, contempt, or slander against groups
on the basis of ethnic origin, religion, nationality, or similar characteristics.
This provision also considers Holocaust denial to be a specific form of inci-
tement to hatred (Gonzalez Ruiz, 2023, pp. 87-88).

Additionally, the Network Enforcement Act (NetzDG) requires digital
platforms to promptly remove hate speech, under administrative penalty,
which shows a comprehensive approach that covers both the criminal and
administrative and digital spheres (Gonzalez Ruiz, 2023, pp. 89-90).

For its part, the Spanish Criminal Code defines hate speech in Article 510,
which punishes both those who directly or indirectly promote or incite hatred
or violence against a group or individuals on grounds such as race, religion,
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gender, disability, etc., as well as those who produce or disseminate material
that promotes hatred or violence against these groups or individuals, or those
who deny or glorify genocide and crimes against humanity.

Although this regulation aims to protect historically discriminated groups,
it has been criticized for the ambiguous and broad terms used by the legislator
to punish hate speech or denialism. Indeed, Tapia (2021) argues that the new
wording of Article 510.1.a) is excessively broad and imprecise, creating legal
uncertainty and allowing for an excessive expansion of criminal law. This is
evident, for example, in the equating of radical or controversial speech—such
as that expressed by artists, activists, or social media users—with actual in-
citement to violence or discrimination (Tapia, 2021, pp. 284-290).

Additionally, according to the author, the term “ideology” as a suspicious
circumstance of discrimination has served to criminalize dissident or poli-
tically incorrect expressions. This has led to speeches directed against bull-
fighters, police officers, members of the Crown, or even people with neo-Nazi
ideologies being considered hate crimes, which distorts the original meaning
of anti-discrimination crimes and trivializes their protective function against
historically marginalized groups (Tapia, 2021, pp. 297-304). For this reason,
Tapia agrees with the proposal of the Criminal Policy Study Group to reform
the criminal classification, limiting punishment to cases where there is direct
and public incitement to commit specific crimes (against life, integrity, free-
dom, etc.) for discriminatory reasons, and only when there is an imminent
risk of their commission. According to the author, this delimitation would
allow the criminal offense to regain its legitimacy and respect the principles
of minimal intervention and proportionality (Tapia, 2021, p. 314).

Likewise, Alastuey questions the current orientation of Article 510. First,
the author argues that the breadth of the criminal offense, with expressions
such as “fostering a climate of hatred,” affects the principle of criminal le-
gality by introducing vague evaluative clauses (Alastuey, 2024, p. 497). The
consequence is the judicialization of historical or ideological discourse, even
when there is no direct, concrete incitement or clear risk to public peace.

Secondly, the author warns of the risk of political instrumentalization of
criminal law, insofar as the use of offenses such as denialism may respond
more to symbolic and reactive purposes in the face of social or media pressu-
re than to a real need for criminal protection (Alastuey, 2024, pp. 507-508).

Consequently, Alastuey does not deny the seriousness of denialist dis-
course, but advocates a restrictive interpretation of the criminal offense in

108



Maria Lorena Rossel-Castagneto
Regulating digital hate: between freedom of expression and the protection of vulnerable groups in Chile

accordance with the principle of minimum intervention, compatible with the
standards of the European Court of Human Rights.

Similarly, Fuentes Osorio (2022) argues that the excessively broad wor-
ding of Article 510 creates legal ambiguity and allows for unequal and, at
times, arbitrary application. This breadth makes it difficult to clearly distin-
guish between expressions that effectively incite hatred or violence and those
that, while offensive, are protected by freedom of expression. This ambigui-
ty, far from strengthening the protection of vulnerable groups, can weaken
it, as it allows courts to resolve cases without adequately incorporating the
structural context of discrimination in which such expressions occur (Fuen-
tes Osorio, 2022, pp. 2-3).

The author also criticizes the judicialization of hate speech for its exces-
sively individualistic and decontextualized approach, which fails to recogni-
ze the structural conditions of vulnerability of the affected groups. In many
cases, judges privilege a formalistic view of freedom of expression, down-
playing the social harm caused by the stigmatizing discourse. Added to this
is a selective judicial practice, which most often deals with the most high-
profile cases, leaving many everyday expressions and systematic hate unad-
dressed by institutions. Consequently, the criminal strategy does not guaran-
tee effective protection of fundamental rights and must be accompanied by
public policies aimed at combating structural discrimination and promoting
a culture of human rights (Fuentes Osorio, 2022, pp. 6-9).

In light of the comparative analysis, it is clear that the criminal punis-
hment of hate speech is a legitimate and, in many cases, necessary tool for
protecting the fundamental rights of historically discriminated groups. Howe-
ver, this punitive response must be proportionate and exceptional, respecting
the principle of minimum criminal intervention and without sacrificing ba-
sic guarantees such as freedom of expression. The German experience, with
its systematic and limited approach, contrasts with the Spanish case, where
the breadth and imprecision of the criminal offense has given rise to well-
founded criticism regarding legal uncertainty and the potential instrumenta-
lization of criminal law. In this context, any attempt to suppress hate speech
must carefully balance the goals of protection against discrimination with the
risks of undue restriction of public debate, ensuring that criminal responses
do not become mechanisms of censorship or ideological repression. Only in
this way is it possible to maintain a criminal policy that is effective, legiti-
mate, and in line with democratic and human rights standards.
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In this regard, Kaufman’s (2015) proposal is interesting, as proposing a
gradual and proportional model that seeks to reconcile the protection of free-
dom of expression with the need to punish those expressions that seriously
violate fundamental rights and democracy.

The author points out that the notion of “hate speech’ is reconceptualized
as odium dictum. This Latin term, and its variants (odium dicta, odia dictum,
odia dicta), seeks to denote a dogmatic, unjustified, and destructive opinion di-
rected at historically discriminated groups or individuals because of their mem-
bership in these groups (Kaufman, 2015, p. 47). Unlike a mere expression of
hatred, an odium dictum implies a malicious and premeditated intention to hu-
miliate, denigrate, or incite others to marginalize or exclude the victims (Kau-
fman, 2015, p. 139). Kaufman emphasizes that this precise conceptualization
is crucial to differentiate it from other “expressions of hatred”” which, while un-
pleasant, may be protected by freedom of expression (Kaufman, 2015, p. 43).

Kaufman proposes a three-part classification of odium dicta according to
their severity, with the aim of establishing differentiated legal and social res-
ponses. The most serious cases, such as direct incitement to genocide, terro-
rism, or the glorification of crimes against humanity, justify strictly defined
criminal penalties, under the principle of u/tima ratio. Those of intermediate
severity, which, although they do not directly incite violence, may persuade
third parties to discriminate or exclude, and should be addressed through ad-
ministrative channels, via agencies specializing in anti-discrimination mat-
ters. Finally, those of lesser severity, associated with insensitive or socially
offensive expressions, do not warrant legal sanctions, but rather long-term
response strategies, such as human rights education and awareness cam-
paigns. This proposal seeks to protect the dignity of historically vulnerable
groups without unduly compromising freedom of expression, and requires,
for criminal punishment, the concurrence of multiple criteria that demons-
trate a willingness to humiliate or exclude with real and significant impact
(Kaufman, 2015, pp. 179 ff.).

Hate speech in Chile. Limits and gaps
in the protection of vulnerable groups

In Chile, the debate on the criminalization of hate speech has become in-
creasingly relevant in the context of strengthening legal mechanisms to protect
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historically vulnerable groups from discrimination and symbolic violence.
Indeed, although Article 31! of the Law on Freedom of Opinion and Informa-
tion and the Exercise of Journalism (Law No. 19,733) punishes those who,
through any means of social communication, make publications or broadcasts
intended to promote hatred or hostility towards individuals or groups on the
basis of their race, sex, religion, or nationality, with fines that may increase in
the event of recidivism, this rule has been rarely applied since those affected
by hate speech often opt for more effective legal remedies, such as appeals
for protection or criminal actions for libel and slander. %

Due to the ineffectiveness of Chilean regulations that punish such con-
duct and the need to protect vulnerable groups, various legislative initiatives
have been developed to amend this article or incorporate criminal regula-
tions with the aim of broadening its coverage and making it more effective
in terms of sanctions.

One of these reform initiatives was the bill contained in Bulletin No.
7130-07, which sought not only to redefine Article 31, but also to introduce
into the Criminal Code a new autonomous criminal offense of incitement to
hatred, as well as specific aggravating circumstances for crimes committed
with discriminatory reasons. This legislative initiative gave rise to a broad
legal and political debate, in which organizations such as the National Hu-
man Rights Institute (INDH) expressed their support for the need to establish
penalties for hate speech, but warned of the risks of an excessively broad or

1 Article 31, Law No. 19,733 “Anyone who, through any means of social communication, makes
publications or broadcasts intended to promote hatred or hostility towards individuals or groups on
the basis of their race, sex, religion, or nationality, shall be punished with a fine of twenty-five to one
hundred monthly tax units. In the event of a repeat offense, the fine may be increased to two hundred
monthly tax units.”

2 Inaddition, various regulations punish discriminatory conduct, although they do not expressly classify
incitement to hatred as a crime. Among these, the following are noteworthy: Law No. 20,609, which
establishes measures against discrimination and adds an aggravating factor to Article 12 of the Cri-
minal Code for discriminatory motives; Law No. 19,253, which punishes intentional discrimination
against indigenous people; Law No. 20,422, which provides for penalties for discriminatory acts
against people with disabilities; Decree Law No. 1,094, which prevents foreigners who promote
violent or discriminatory doctrines from entering the country; and Law No. 18,603, which punishes
parties and organizations that promote hatred or discrimination.

3 Areview of the jurisprudential basis of the Judiciary (Pjud) reveals that of a total of 54 Supreme
Court rulings that mention Law No. 19,733, 39 correspond to appeals for protection—most of which
were rejected—and the rest to cases of libel and slander, which carry more severe criminal penalties,
including imprisonment. However, there is no record of any case in which the offense provided for
in Article 31 of that law, relating to incitement to hatred, has been invoked or applied.
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ambiguous classification, which could affect the legitimate exercise of free-
dom of expression.

Currently, the Chilean Congress is considering the bill contained in Bu-
lletin No. 11.949-17, presented in 2019, which aims to criminalize both
incitement to violence and discrimination, as well as the denial of human
rights violations that occurred in Chile between 1973 and 1990. This initia-
tive proposes amendments to Law No. 20,609, the Criminal Code, and Law
No. 20,393, establishing penalties for those who, through public media, in-
cite physical violence, promote contempt or dishonor toward people on dis-
criminatory grounds (race, sexual orientation, religion, among others), or
deny, approve, or justify crimes against humanity. It also contemplates the
criminal liability of legal entities when they use these expressions for their
own benefit. Despite its innovative content and alignment with international
standards, the bill remains in its first constitutional stage since its introduc-
tion (Bulletin No. 11,949-17, 2019).

While the initiative is commendable in its objective of protecting legal
rights such as dignity, honor, and social peace, the bill has conceptual de-
ficiencies and problems with the severity of penalties that distance it from
the doctrinal and international standards that should guide the regulation of
this matter.

In effect, the bill proposes to punish incitement to physical violence
(Article 161-C) and the promotion of dishonor or contempt (Article 161-D)
against a vast list of categories, including “ideology, political or sports opi-
nion or affiliation, union membership or participation in trade organizations
or lack thereof, and the work performed.” Kaufman explicitly warns against
such broad lists for the application of criminal sanctions. He argues that legal
protection against odium dicta should be limited to “historically discrimina-
ted groups” that have suffered “long-term structural exclusion” (Kaufman,
2015, p. 157). The inclusion of “political or sporting opinion or affiliation”
or “union membership” as grounds for criminal punishment for hate speech
is precisely what Kaufman criticizes, as it can be used to persecute “alterna-
tive political ideas, ideological dissidents, or, worse still, to intimidate those
who denounce corruption” (Kaufman, 2015, p. 47). In his view, politicians,
for example, should “show a greater degree of tolerance” to criticism, even
if it is harsh. By criminalizing speech based on these categories, the bill’s
proposal could exceed the objective of protecting “the weak and persecuted,
the historical victims of all time” (Kaufman, 2015, p. 156).

112



Maria Lorena Rossel-Castagneto
Regulating digital hate: between freedom of expression and the protection of vulnerable groups in Chile

Furthermore, the bill seems to lack clear and proportional gradation in
its penalties. While direct incitement to physical violence (Article 161-C)
aligns with Kaufman’s category of “greater severity” that justifies severe cri-
minal penalties, Article 161-D punishes the dissemination of ideas to “pro-
mote dishonor or contempt” with imprisonment. Kaufman classifies speech
that is “likely to humiliate and exclude” or “likely to persuade third parties
to discriminate, humiliate, and exclude” as “medium severity,” suggesting
that it be handled by the public administration or “specialized administrative
bodies” to avoid “saturation of the courts” (Kaufman, 2015, pp. 145 et seq.).

To correct these deficiencies, the proposal should review and narrow the
categories protected by criminal sanctions, limiting them strictly to histori-
cally discriminated groups. It is crucial to implement a graduated response
model, where custodial sentences are the /ast resort for the most serious ca-
ses (such as direct incitement to violence or denialism), and cases of “me-
dium severity”—under Article 161-D—are handled through administrative
sanctions. For their part, less serious cases—insensitive dictum in the face of
vulnerability—should be addressed through educational actions and aware-
ness campaigns (Kaufman, 2015, p. 145). In this way, the bill would benefit
from clarification of the thresholds of intent and malice for criminalization.
Kaufman requires that, for criminal prosecution, the speaker have a “delibe-
rate intention to humiliate or exclude” or that “the promotion of hatred be the
likely consequence of their expression.” On the other hand, the inclusion of
denial of serious human rights violations (Articles 161-E and 161-F) is con-
sistent with Kaufman’s framework, which considers it to be of the “utmost
gravity” and justifying “severe criminal penalties,” in line with European
case law that protects “historical truth” and the dignity of victims. This as-
pect of the bill reflects the importance of preventing impunity in speech that
undermines dignity and social integration (Kaufman, 2015, pp. 99 et seq.).

In summary, although the Chilean bill advances in the protection against
harmful speech, its articulation, especially in criminal classifications, could
benefit from greater specificity and a more stratified application of sanctions,
reserving criminal law for the most serious speech that directly attacks the
dignity of historically vulnerable groups, and using administrative and edu-
cational tools for other forms of expression. This would not only be more
consistent with legal doctrine, but also with the principles of minimal inter-
vention and proportionality in criminal law.
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Conclusions

The urgency of clear and proportional regulation of hate speech in Chile
is not merely theoretical. In recent years, various political campaigns have
shown how, in the absence of effective regulatory limits, expressions that
stigmatize historically vulnerable groups, trivialize sexual violence, relativize
fundamental rights, and vindicate denialist or authoritarian discourse. These
examples demonstrate that, without a legal framework that establishes pre-
cise limits, the political arena can become a stage for unpunished symbolic
violence, incompatible with dignity, equality, and democratic deliberation.
Although there are bills aimed at punishing hate speech and denialism, the-
se suffer from conceptual deficiencies and lack adequate sanctions, which
makes it necessary to move toward regulation that is more consistent with
international human rights standards.

Although freedom of expression is an essential guarantee in contemporary
democracies, its protection cannot translate into impunity for speech that re-
inforces structural discrimination, legitimizes exclusion, or incites violence.
The challenge is to design mechanisms for state intervention that, without
resorting to prior censorship or an unreasonable expansion of criminal law,
make it possible to punish expressions that seriously harm the dignity of
groups protected by the principle of equality.

Based on the analysis carried out, the following normative guidelines
are proposed:

*  The need to distinguish between types of hate speech, so that only
those that pose a real and imminent risk—such as direct incitement
to violence, advocacy of genocide, or denialism—are subject to cri-
minal sanctions, in accordance with the principle of ultima ratio.
The incorporation of administrative sanctions and remedial measu-
res in cases of medium or low severity hate speech, especially when
it affects the rights of historically discriminated groups.

»  Strengthening public policies on human rights education, digital lite-
racy, and democratic culture as preventive, non-punitive tools.

In short, criminal regulation of hate speech is necessary but insufficient on
its own. A comprehensive response is required that combines proportionate sanc-
tions with educational and preventive measures, avoiding both state inaction
and punitive overreaction. All interventions must be guided by the principles
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of legality, necessity, and proportionality, ensuring the effective protection of
vulnerable groups without undermining the essential freedoms of democratic
debate. Although this study adopts a dogmatic-normative approach, its findings
pave the way for future empirical and comparative research on the real impact
of hate speech and the effectiveness of its regulation in digital environments.
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